NEW YORK STATE UNIFIED COURT SYSTEM

PART 1200

RULES OF
PROFESSIONAL CONDUCT

Dated: January 1, 2017

These Rules of Professional Conduct were promulgated as Joint Rules of the
Appellate Divisions of the Supreme Court, effective April 1, 2009, and amended on
several occasions thereafter. They supersede the former part 1200 (Disciplinary
Rules of the Code of Professional Responsibility).

The New York State Bar Association has issued a Preamble, Scope and Comments to
accompany these Rules. They are not enacted with this Part, and where a conflict
exists between a Rule and the Preamble, Scope or a Comment, the Rule controls.

This unofficial compilation of the Rules provided for informational purposes
only. The official version of Part 1200 is published by the New York State
Department of State. An unofficial on-line version is available at
www.dos.ny.gov/info/nycrr.html (Title 22 [Judiciary]; Subtitle B Courts;
Chapter IV Supreme Court; Subchapter E All Departments; Part 1200 Rules of
Professional Conduct; § 1200.0 Rules of Professional Conduct).
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PART 1200 - RULES OF PROFESSIONAL CONDUCT

RULE 1.0.

Terminology

(a) “Advertisement” means any public or private communication made by
or on behalf of a lawyer or law firm about that lawyer or law firm’s services, the
primary purpose of which is for the retention of the lawyer or law firm. It does not
include communications to existing clients or other lawyers.

(b) “Belief’ or “believes” denotes that the person involved actually
believes the fact in question to be true. A person’s belief may be inferred from
circumstances.

(c) “Computer-accessed communication” means any communication
made by or on behalf of a lawyer or law firm that is disseminated through the use of
a computer or related electronic device, including, but not limited to, web sites,
weblogs, search engines, electronic mail, banner advertisements, pop-up and pop-
under advertisements, chat rooms, list servers, instant messaging, or other internet
presences, and any attachments or links related thereto.

(d) “Confidential information” is defined in Rule 1.6.

(e) “Confirmed in writing” denotes (i) a writing from the person to the
lawyer confirming that the person has given consent, (ii) a writing that the lawyer
promptly transmits to the person confirming the person’s oral consent, or (iii) a
statement by the person made on the record of any proceeding before a tribunal. If
it is not feasible to obtain or transmit the writing at the time the person gives oral
consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.

(f) “Differing interests” include every interest that will adversely affect
either the judgment or the loyalty of a lawyer to a client, whether it be a conflicting,
inconsistent, diverse, or other interest.

(g) “Domestic relations matter” denotes representation of a client in a
claim, action or proceeding, or preliminary to the filing of a claim, action or
proceeding, in either Supreme Court or Family Court, or in any court of appellate
jurisdiction, for divorce, separation, annulment, custody, visitation, maintenance,
child support or alimony, or to enforce or modify a judgment or order in connection
with any such claim, action or proceeding.

(h) “Firm” or “law firm” includes, but is not limited to, a lawyer or lawyers
in a law partnership, professional corporation, sole proprietorship or other



association authorized to practice law; or lawyers employed in a qualified legal
assistance organization, a government law office, or the legal department of a
corporation or other organization.

(I) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction or has a purpose to
deceive, provided that it does not include conduct that, although characterized as
fraudulent by statute or administrative rule, lacks an element of scienter, deceit,
intent to mislead, or knowing failure to correct misrepresentations that can be
reasonably expected to induce detrimental reliance by another.

() “Informed consent” denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated information adequate for the
person to make an informed decision, and after the lawyer has adequately explained
to the person the material risks of the proposed course of conduct and reasonably
available alternatives.

(k) “Knowingly,” “known,” “know,” or “knows” denotes actual
knowledge of the fact in question. A person’s knowledge may be inferred from
circumstances.

(1) “Matter” includes any litigation, judicial or administrative proceeding,
case, claim, application, request for a ruling or other determination, contract,
controversy, investigation, charge, accusation, arrest, negotiation, arbitration,
mediation or any other representation involving a specific party or parties.

(m) “Partner” denotes a member of a partnership, a shareholder in a law
firm organized as a professional legal corporation or a member of an association
authorized to practice law.

(n) “Person” includes an individual, a corporation, an association, a trust, a
partnership, and any other organization or entity.

(o) “Professional legal corporation” means a corporation, or an
association treated as a corporation, authorized by law to practice law for profit.

(p) “Qualified legal assistance organization” means an office or
organization of one of the four types listed in Rule 7.2(b)(1)-(4) that meets all of the
requirements thereof. '

(q9) “Reasonable” or “reasonably,” when used in relation to conduct by a
lawyer, denotes the conduct of a reasonably prudent and competent lawyer. When
used in the context of conflict of interest determinations, “reasonable lawyer”
denotes a lawyer acting from the perspective of a reasonably prudent and
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competent lawyer who is personally disinterested in commencing or continuing the
representation.

(r) “Reasonable belief” or “reasonably believes,” when used in
reference to a lawyer, denotes that the lawyer believes the matter in question and
that the circumstances are such that the belief is reasonable.

(s) “Reasonably should know,” when used in reference to a lawyer,
denotes that a lawyer of reasonable prudence and competence would ascertain the
matter in question.

(t) “Screened” or “screening” denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information that
the isolated lawyer or the firm is obligated to protect under these Rules or other
law.

(u) “Sexual relations” denotes sexual intercourse or the touching of an
intimate part of the lawyer or another person for the purpose of sexual arousal,
sexual gratification or sexual abuse.

(v) “State” includes the District of Columbia, Puerto Rico, and other federal
territories and possessions.

(w) “Tribunal” denotes a court, an arbitrator in an arbitration proceeding
or a legislative body, administrative agency or other body acting in an adjudicative
capacity. A legislative body, administrative agency or other body acts in an
adjudicative capacity when a neutral official, after the presentation of evidence or
legal argument by a party or parties, will render a legal judgment directly affecting a
party’s interests in a particular matter.

(x) “Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photocopying, photography, audio or video recording, e-mail or other electronic
communication or any other form of recorded communication or recorded
representation. A "signed” writing includes an electric sound, symbol or process
attached to or logically associated with a writing and executed or adopted by a
person with the intent to sign the writing.



RULE 1.1.

Competence

(a) A lawyer should provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

(b) A lawyer shall not handle a legal matter that the lawyer knows or
should know that the lawyer is not competent to handle, without associating with a
lawyer who is competent to handle it.

(c) lawyer shall not intentionally:

(1) fail to seek the objectives of the client through
reasonably available means permitted by law and
these Rules; or

(2) prejudice or damage the client during the course of

the representation except as permitted or required by
these Rules.

RULE 1.2.

Scope of Representation and Allocation of Authority Between Client and Lawyer

(a) Subject to the provisions herein, a lawyer shall abide by aclient’s
decisions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A
lawyer shall abide by a client’s decision whether to settle a matter. In a criminal
case, the lawyer shall abide by the client’s decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client
will testify.

(b) A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political, economic,
social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances, the client gives informed consent and where
necessary notice is provided to the tribunal and/or opposing counsel.



(d) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is illegal or fraudulent, except that the lawyer may
discuss the legal consequences of any proposed course of conduct with a client.

(e) Alawyer may exercise professional judgment to waive or fail to assert a
right or position of the client, or accede to reasonable requests of opposing counsel,
when doing so does not prejudice the rights of the client.

(f) A lawyer may refuse to aid or participate in conduct that the lawyer
believes to be unlawful, even though there is some support for an argument that the
conduct is legal.

(g) A lawyer does not violate these Rules by being punctual in fulfilling all

professional commitments, by avoiding offensive tactics, and by treating with
courtesy and consideration all persons involved in the legal process.

RULE 1.3.

Diligence

(a) A lawyer shall act with reasonable diligence and promptness in
representing a client.

(b) Alawyer shall not neglect a legal matter entrusted to the lawyer.

(c) A lawyer shall not intentionally fail to carry out a contract of
employment entered into with a client for professional services, but the lawyer may
withdraw as permitted under these Rules.

RULE 1.4.

Communication

(a) Alawyer shall:
(1) promptly inform the client of:
(i) any decision or circumstance with respect to

which the client’s informed consent, as defined in
Rule 1.0(j), is required by these Rules;



)

(3)

(4

)

(b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.

(ii) any information required by court rule or other
law to be communicated to a client; and

(iii) material developments in the matter including
settlement or plea offers.

reasonably consult with the client about the means by
which the client’s objectives are to be accomplished;

keep the client reasonably informed about the status
of the matter;

promptly comply with a client’s reasonable requests
for information; and

consult with the client about any relevant limitation
on the lawyer’s conduct when the lawyer knows that
the client expects assistance not permitted by these
Rules or other law.

RULE 1.5.

Fees and Division of Fees

(a) A lawyer shall not make an agreement for, charge, or collect an
excessive or illegal fee or expense. A fee is excessive when, after a review of the
facts, a reasonable lawyer would be left with a definite and firm conviction that the
fee is excessive. The factors to be considered in determining whether a fee is

excessive may include the following:

(1)

&)

3

the time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform

the legal service properly;

the likelihood, if apparent or made known to the client, that
the acceptance of the particular employment will preclude

other employment by the lawyer;

the fee customarily charged in the locality for similar legal

services;



(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by
circumstances;

(6) the nature and length of the professional relationship with
the client;

(7) the experience, reputation and ability of the lawyer or
lawyers performing the services; and

(8) whether the fee is fixed or contingent.

(b) A lawyer shall communicate to a client the scope of the representation
and the basis or rate of the fee and expenses for which the client will be responsible.
This information shall be communicated to the client before or within a reasonable
time after commencement of the representation and shall be in writing where
required by statute or court rule. This provision shall not apply when the lawyer
will charge a regularly represented client on the same basis or rate and perform
services that are of the same general kind as previously rendered to and paid for by
the client. Any changes in the scope of the representation or the basis or rate of the
fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the
service is rendered, except in a matter in which a contingent fee is prohibited by
paragraph (d) or other law. Promptly after a lawyer has been employed in a
contingent fee matter, the lawyer shall provide the client with a writing stating the
method by which the fee is to be determined, including the percentage or
percentages that shall accrue to the lawyer in the event of settlement, trial or
appeal; litigation and other expenses to be deducted from the recovery; and
whether such expenses are to be deducted before or, if not prohibited by statute or
court rule, after the contingent fee is calculated. The writing must clearly notify the
client of any expenses for which the client will be liable regardless of whether the
client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer
shall provide the client with a writing stating the outcome of the matter and, if there
is a recovery, showing the remittance to the client and the method of its
determination.

(d) Alawyer shall not enter into an arrangement for, charge or collect:

(1) a contingent fee for representing a defendant in a
criminal matter;

(2) afee prohibited by law or rule of court;
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(3) fee based on fraudulent billing;

(4) a nonrefundable retainer fee; provided that a lawyer
may enter into a retainer agreement with a client
containing a reasonable minimum fee clause if it
defines in plain language and sets forth the
circumstances under which such fee may be incurred

(5)

In domestic relations matters, a lawyer shall provide a prospective
client with a statement of client’s rights and responsibilities at the initial conference
and prior to the signing of a written retainer agreement.

and how it will be calculated; or

any fee in a domestic relations matter if:

@

(ii)

the payment or amount of the fee is contingent
upon the securing of a divorce or of obtaining
child custody or visitation or is in any way
determined by reference to the amount of
maintenance, support, equitable distribution, or

property settlement;

a written retainer agreement has not been
signed by the lawyer and client setting forth
in plain language the nature of the
relationship and the details of the fee
arrangement; or

(iii) the written retainer agreement includes a

security interest, confession of judgment or
other lien without prior notice being
provided to the client in a signed retainer
agreement and approval from a tribunal
after notice to the adversary. A lawyer shall
not foreclose on a mortgage placed on the
marital residence while the spouse who
consents to the mortgage remains the
titleholder and the residence remains the
spouse’s primary residence.

(f) Where applicable, a lawyer shall resolve fee disputes by arbitration at
the election of the client pursuant to a fee arbitration program established by the
Chief Administrator of the Courts and approved by the Administrative Board of the
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(g8) A lawyer shall not divide a fee for legal services with another lawyer
who is not associated in the same law firm unless:

(1) the division is in proportion to the services performed
by each lawyer or, by a writing given to the client,
each lawyer assumes joint responsibility for the
representation;

(2) the client agrees to employment of the other lawyer
after a full disclosure that a division of fees will be
made, including the share each lawyer will receive,
and the client’s agreement is confirmed in writing;
and

(3) the total fee is not excessive.

(h) Rule 1.5(g) does not prohibit payment to a lawyer formerly associated
in alaw firm pursuant to a separation or retirement agreement.

RULE 1.6.

Confidentiality of Information

(a) A lawyer shall not knowingly reveal confidential information, as defined
in this Rule, or use such information to the disadvantage of a client or for the
advantage of the lawyer or a third person, unless:

(1) the client gives informed consent, as defined in Rule

1.0G);

(2) the disclosure is impliedly authorized to advance the
best interests of the client and is either reasonable
under the circumstances or customary in the
professional community; or

(3) thedisclosure is permitted by paragraph (b).

“Confidential information” consists of information gained during or relating
to the representation of a client, whatever its source, that is (a) protected by the
attorney-client privilege, (b) likely to be embarrassing or detrimental to the client if
disclosed, or (c) information that the client has requested be kept confidential.
“Confidential information” does not ordinarily include (i) a lawyer’s legal
knowledge or legal research or (ii) information that is generally known in the local
community or in the trade, field or profession to which the information relates.
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